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OPINION



This matter came before the Court on the Chapter 7 Trustee’ s motion to amend his preference
complaint to add a count for recovery of an dleged post-petition preferentid trandfer. The defendant
opposed the motion to amend, and further moved to dismiss the complaint for failure to sate aclam on
which rdlief can be granted. As st forth below, the Court has permitted the Trustee to amend his
complaint, and now denies defendant’ s motion to dismiss.

This Court hasjurisdiction to hear and determine this matter pursuant to 28 U.S.C. §1334 and
8157(a) and the Standing Order of Reference issued by the United States Digtrict Court for the Digtrict
of New Jersey on July 23, 1984. Thisisa core proceeding within the meaning of 28 U.S.C.
8157(b)(2)(F). Thefollowing shdl congtitute the findings of fact and conclusions of law in accordance

with Fed. R. Bankr. P. 7052.

STATEMENT OF FACTS
AND PROCEDURAL HISTORY

The indant adversary proceeding is a product of three involuntary Chapter 7 petitions filed by
Albion Alliance Mezzanine Fund, L.P. and AlbionAlliance Mezzanine Fund 11, L.P. (Together “Albion™).
On December 5, 2003 Albion filed involuntary petitions against M Liquidating Corp. (“M Liquidating”),
S Liquidaing Corp. (“S Liquidaing”’) and Action Wholesde Service, Inc. (“Action”) (collectively,
“Debtors’). Ordersfor relief wereentered on January 13, 2004, and CharlesM. Forman (“ Trusteg’) was
appointed as trustee for dl three debtors. An order directing the joint adminisiration of the cases was
entered by the court on February 28, 2004.

A bit of pre-petition history is essentia for an understanding of the motions presently before the



Court. On September 19, 2003, ESSHoldingsCorp. (“*ESS’), EMCO Sdes& Services, Inc. (“EMCQO”)
and ActionWholesde Services, Inc. (“Action”) entered into an Asset Purchase Agreement (“APA”) with
ActionEmco Holdings, LLC (“ActionEmco”). Under the APA the aggregate consideration paid at closing
was cash equal to $23,100,000, subject to certain adjustments specified in § 3.3 of the APA and the
assumptionof Assumed Liahilitiesasdefined inAPA 82.3. (APA, §3.1). Among the Assumed Liabilities
werethe debts ESS, EM CO and Actionowed to their trade vendors. 1t gppearsthat following theclosing,
ActionEmco paid the trade debt owed by ESS, EMCO and Action.!

Following entry of the Order for Relief and his gppointment, the Trustee filed gpproximatey two
hundred adversary proceedings againg the Debtors' trade vendors to recover, as preferentid transfers
under 11 U.S.C. § 547(b), the payments made by ActionEmco after it acquired the Debtors assets and
assumed the liabilities, including the trade debt. The Trustee' s preference actions were premised on his
contention that the payments by ActionEmco to the trade vendorswere part of the consideration given to
the Debtors under the terms of the APA, and thus congtitute transfers of property of the Debtors under 8
547. (Trustee's Original Complaint at 1 38-48). Asin the other adversary proceedings, the Trustee
dleges that the transfer to President Industrial Products (“President”) can be avoided as a preference
because ActionEmco made the payments to President on account of an antecedent debt incurred by one
or more of the Debtors that was subsequently assumed by ActionEmco as part of the APA. (1d.) Both
parties are adso in agreement that the pre-petition payment was made within ninety (90) days. See 11

U.S.C. § 547(c).

Further, at some point after the closing, ESS because known as S Liquidating Corp. and
EMCO became know as M Liquidating Corp.



In its answer President denied the Trustee' s dlegations and asserted statutory defenses pursuant
to 8 547(c) of the Bankruptcy Code - an ordinary course of business exception (8 547(c)(2)), and anew
vaueexception(8 547(c)(1)), aswel asthe commonlaw defense of “earmarking.” Presdent dso clamed
that the complaint failed to state a claim on which relief could be granted.

Subsequently, the Trustee moved to amend his complaint for recovery of a post-petition transfer
inthe amount of $891.00. President objected to the Trustee' smotion and moved to dismissthe complaint.
At the hearing the Court granted the Trustee's maotion to amend his complaint, adjourned President’s
motion to dismissto afford the Trustee an adequate opportunity to respond to President’s cross-motion
to dismiss, which is premised on its contention that the complaint fails to state aclam on which rdief can
be granted, and that the Trustee cannot demondtrate that Presdent was an initia transferee under 11

U.S.C. 550(8)(1).2

DISCUSSION

. Rule 12(b)(6)

Rule 12(b)(6) of the Federa Rules of Civil Procedure provides that a motion to dismiss a

President opposes the relief sought by the Trustee on other grounds as well. Following a status
hearing with the Trustee and various adversary proceeding defendants, the Court issued a Global
Scheduling Order dated August 29, 2005. Pursuant to that Order the Trustee filed a Summary
Judgment motion for a determination that the payments made by ActionEmco to the trade vendors
were preferentid transfers, and that the defendants were precluded from raising the affirmative defenses
st forthin 11 U.S.C. § 547(c). President joined with other defendants in opposing the Trustee's
motion. However, President reserved itsright to bring other dispositive motions. Because the issue of
whether the trade vendors are initid transfereesis a centrd question in the Trusteg' s summary judgment
motion brought pursuant to the Globa Scheduling Order, it will be addressed by the Court in that
matter, and not the present motion.



complaint may befiled for “falure to state acdlam upon which relief can be granted.” When congdering
a motion to dismiss, the court must accept as true dl dlegations in the complaint and dl reasonable

inferencesdrawn from those alegations, viewing them in light most favorable to the plaintiff. See Jenkins

v. McKeithen, 395 U.S. 411, 421-22 (1969); Schrob v. Catterson, 948 F.2d 1402, 1405 (3d Cir. 1991).
Courts, however, need not accept dl forms of dlegationsastrue. 5A Wright & Miller, Fed. Prac. & Proc..
Civil 3d § 1357 (1990).. Specificaly, courts are not bound by a pleading’'s legd conclusons or
unwarranted inferences. 1d. While acourt may accept the pleader’ s description of events, dong with any
conclusons that be reasonably drawn therefrom, the court will not accept concl usory dlegations concerning
the legd effect of the eventsthat the plaintiff has set out if these allegations are contradicted by the plantiff’s
description of events. 1d. Ultimately, a complaint should not be dismissed “unless it gppears beyond a
doubt that the plaintiff can prove no set of facts in support of his dam which would entitle him to relief.”

Scheuer v. Rhodes, 416 U.S. 232, 236 (1974); Conley v. Gibson, 355 U.S. 41, 45-46 (1957);

Commonwedthof Pennsylvaniaex rd. Zimmermenv. PepsiCo, Inc., 836 F.2d 173, 175 (3d Cir. 1988).

Froman evidentiary standpoint, aRule 12(b)(6) mationisvery limitedin scope. Asagenerd rule,
courts are not permitted to consider matters outside of the complaint when ruling on a 12(b)(6) motion.
5A Wright & Miller, Fed. Prac. & Proc.: Civil 3d 8§ 1357 (1990). Nevertheless, courts may consider
matters of public record that bear a Sgnificant relationship to the complaint, orders or items gppearing in
the case record, issues that are incorporated by reference or integrd to the claim and matters subject to

judicid notice. Pryor v. Natl. Collegiate Athletic Assn., 288 F.3d 548, 559-60 (3d Cir. 2002); Kulwicki

v. Dawson, 969 F.2d 1454, 1462 (3d Cir.1992) (dting 5A Wright & Miller, Fed. Prac. & Proc.: Civil 3d

§ 1366, at 491 (1990)).



If evidence outsde of these limited sources are consdered, a motion to dismiss is converted into

amotionfor summary judgment pursuant to Fed. R. Civ. Proc. 56. Lawrence Nat'| Bank v. Edmonds(In

re Edmonds), 924 F.2d 176 (10" Cir. 1991)(dting In re Amatex Corp., 97 B.R. 220, 223

(Bankr.E.D.Pa.1989), &ff'd, 102 B.R. 411 (E.D.Pa.1989), aff'd, 908 F.2d 961 (3d Cir.1990)). However,
in such cases, the court "should give the parties notice of the changed datus of the motion and thereby
provide the parties to the proceedings the opportunity to present to the court al materia made pertinent

to such motion by Rule 56." |d. (dting Nicholsv. U.S,, 796 F.2d 361, 364 (10th Cir.1986)).

With its mation, Presdent submitted a certification by its presdent, Lawrence Grossbard
(“Grossbard”), that stated facts not found in the pleadings. (Grossbard Certification). Specificaly,
Grossbard contends that President did not know about the Debtors' sale of their assets to ActionEmco.
(Id. at 114 and 5). Because both the Trustee and President have submitted documents asserting facts
outsde of the pleadings, this Court infers that the parties bdieve that they have had a reasonable
opportunity to present al materids pertinent to amotion brought under Rule 56. Accordingly, the Court

shdll treat Presdent’s motion as a summary judgment mation.

I1. Rule 56 - Summary Judgment Standard
The party seeking summary judgment under Fed. R. Civ. P. 56(c) bears the initia burden of
identifying evidence that demongtrates the absence of a genuine issue of materia fact. See Celotex Corp.

v. Catrett, 477 U.S. 317, 323 (1986). Once that burden is met, the non-moving party must set forth

“goecific facts showing that thereisa genuine issue for trid,” or the factua record will be taken aspresented

and judgment entered as a matter of law. |d. Furthermore, the non-moving party “must do more than



amply show that there is some metaphysica doubt asto amaterid fact.” MasushitaElec. Indus. Co., Ltd.

v. Zenith Radio Corp., 475 U.S. 574, 585-87 (1986). However, “... where the non-moving party’s

evidence contradicts the movant’ s, thenthe non-movant’ smust be taken astrue.” Big Apple BMW, Inc.

v. BMW of North America, Inc., 974 F.2d 1358, 1363 (3d Cir. 1992).

I11. Preference

Presdent bases its motion on two arguments. Firg, it argues that the Grossbard Certification
establishesthat the available evidence demongrates that President wasagood faithsubsequent transferee
under 11 U.S.C. 8550(b)(1) and the payment it received from ActionEmco cannot be recovered as a
preference.  Second, Presdent argues that the transfer of the assumed ligbilities from the Debtors to
ActionEmco under the APA does not congtitute atransfer of property of the Debtor pursuantto11U.S.C.

§ 541, citing to Cage v. Wyo-Ben, Inc.. et a (Matter of Ramba, Inc.) 437 F.3d 457 (5" Cir. 2006).2

In opposition, the Trustee aleges that ActionEmco is a mere continuation of the Debtors, so that
ActionEmco’s payment to President wasin fact an initia transfer of property of the debtor, whichcanbe
recovered. Inthedternative, the Trustee arguesthat President was an entity for whose benefit thetransfer
was made within the meaning of Code § 550(8)(1), and the Trustee may recover the vaue of the transfer
from President. Finally, the Trustee asserts that even if Presdent is a subsequent transferee, it is not a

good faith subsequent transferee because Presdent had knowledge of ActionEmco’s acquisition of the

3The District Court’s decision in Ramba was aso the subject of extensive briefing and argument
in connection with the Trustee' s motion brought under the Globa Scheduling Order. It isonly
addressed here because President assarts that there is particular significance to the Fifth Circuit's
affirmance.



Debtors assets. He cites to an October 9, 2003 letter from the CFO of ActionEmco, which aso
referenced a September 18, 2003 letter to vendors from Centre Partners.  He points out that the
September 18, 2003 letter informed vendors that Centre Partners had acquired the Debtors assets.
Regarding President’ s assertion that the Ramba decision by the Fifth Circuit is digoostive, the Trustee
contends that Rambais factudly distinguishable from the matter a hand.

All dements of a preference must be established in order for the Trusteeto prevail. 11 U.S.C. 8§

547(g). Harvey v. Orix Credit Alliance, Inc. (In re Lamar Haddox Contractors, Inc.), 40 F. 3d 118, 122

(5™ Cir. 1994). President contends that the Trustee's action fails on the first dement - “a transfer of an
interest of the debtor in property.” A debtor has an interest in property if that property would have been
part of the debtor's bankruptcy estate had the transfer not occurred. Ramba, 437 F.3d at 459 (dting In
reCriswdl, 102 F.3d 1411, 1416 (5th Cir.1997)). Essentidly, avoidable preference must have depleted

the estate. Ramba, at 460 (diting Gulf Oil Corp. v. Fud Oil Supply & Terminding, Inc., 837 F.2d 224,

230-31 (5th Cir.1988)).
Section 541 of the Code further defines a bankruptcy estate as.
Property inwhichthe debtor holds, as of the commencement of the case,
only legd title and not an equitable interest -+ becomes property of the
estate -+ only to the extent of the debtor'slegd title to such property, but
not to the extent of any equitable interest in such property that the debtor
does not hold.
11 U.S.C. § 541(d). Thus, there can be no preference when a debtor transfers property in which the
debtor has no equitableinterest.  Ramba, at 460.
In Ramba, the trusteefiled numerous proceedings againgt entitieswho received transfers from the

debtor, induding actions againg the vendors who provided materids, equipment, and servicesto Ramba's



adrllingdivison. Ramba, a 458. The trandfers at issue resulted from the sdle of Rambas drilling divison
to asubsdiary of Patterson Energy, Inc. (“ Patterson”) 1d. The sdewas pursuant to an “ Asset Purchase
Agreement” between Ramba and Patterson, two months prior to the bankruptcy filing, while Ramba was
doing busnessas Ambar, Inc. 1d. Under the transaction Rambasold dl of itsdrilling divison assets. Part
of the consideration was Patterson’s assumption of some of Rambas lidhilities 1d. 458-59. Those
ligbilities included debts owed to the trade vendors. Id. at 459.

At or about the time of the sdle Citibank was owed $25 million and held lienson al of Ramba's
assets, induding the assets ultimately sold to Patterson. 1d. Citibank'ssecurity interestswholly encumbered
Ramba's assets, exceeding their fair market vaue. 1d. In connection with the sdeto Patterson, Citibank
agreed to releaseits security interestsin the assets of the drilling divisonand to alow some of the purchase
priceto go toward paying Rambasdebts. 1d. Asaresult, Patterson received the subject assets free and
clear of Citibank’s liens and paid Citibank $15.6 million in full and find satisfaction of its liens. Id.
Patterson then paid the remainder of the consideration, approximately $10 million, to Rambas creditors,
the vendors. Id. After Ramba filed bankruptcy, the trustee brought preference actions to avoid
Patterson’ s payments to the vendors. 1d.

While the Court agreesthat the Ramba case has relevance to the case at hand, it also findsthat the
extent of its gpplicability requires further factud development. The Trustee points out that the secured
creditor, Whitehall Business Credit Corporation, certified that the Debtors obligation to it was
$20,830,102.38 as of September 19, 2003. (Trustee's 1/31/06 Supp. Ltr. Brief p.2). Additiondly, he
notes that the cash component of the initial purchase price for the Debtor’ s assets was $23,100,000. 1d.

This did not include the assumed lidhilities of gpproximately $21,000,000. Id. Furthermore, the Debtor’s



September 13, 2003 actua dosing balance sheet stated total current assets of over $37.9 million and total
assetsof over $49.7 million. Id. Inshort, itisnot presently apparent that likeRamba, assets of the Debtors

werefuly encumbered. Thus, to the extent that President relies on the Ramba Case, its motion is denied.

IV. Good Faith Defense
Bankruptcy Code 8 550(a) establishes two bases for recovery of a preference:
the trustee may recover, for the benefit of the estate, the property
transferred, or if the court so orders, the vaue of such property, from-—
(1) the initid transferee of suchtransfer or the entity for whose benefit such
transfer was made; or (2) any immediate or mediate transferee of such
initid transferee.
But Bankruptcy Code § 550(b) establishes a defense by its limitation of the avoidance of indirect
trandfers to parties with knowledge of the avoidability of the transfers:
[t]he trustee may not recover under section (a)(2) of this section from (1)
a transferee that takes for vaue, including satisfaction or securing of a
present or antecedent debt, in good faith, and without knowledge of the
voidability of the transfer avoided.
For purposes of its assertion of a defense under 8§ 550(b) President assumes (without conceding) that
ActionEmco wastheinitid transferee of property of the debtor. For purposes of addressing the 8550(b)
argument by Presdent the Court smilarly assumes, without deciding, that ActionEmco was the initia
transferee.
President acknowledges thet it received payment from ActionEmco onaccount of an antecedent

debt owed by the Debtors. It submits however, that it received the payment in good faith and without

knowledge of the Debtors sale of assetsto ActionEmco. President relies on the Grossbard Certification

10



to establish that it was not aware of any factsthat suggested that it was receiving an avoidable transfer.

Presdent arguesthat under the Third Circuit’s decison in Wassermanv. Bressman (Inre Bressman), 327

F.3d 229 (3d Cir. 2003), it cannot be held to have had knowledge of the avoidakility of paymentsreceived
from ActionEmco.
In Bressman, with regard to the issues of good faith and knowledge, the Third Circuit found

No one supposes that ‘knowledge of voidability’ means complete
understanding of the facts and receipt of a lawyer’s opinion that such
trandfer is voidable, some lesser standard will do.  Accordingly, we
believe that atransferee has knowledge if he ‘knew facts that would lead
a reasonable person to believe that the property transferred was
recoverable. In thisvein, some facts suggest the underlying presence of
other facts. If atransferee possesses knowledge of facts that suggest a
transfer may be [voidable], and further inquiry by the transferee would
reved facts sufficient to dert him that the property is recoverable, he
cannot gt on his hedls, thereby preventing a finding that he has knowledge.
In such a gstuation, the transferee is held to have knowledge of the
voidability of the trandfer.

... But this is not the same as a duty to investigate, to be a monitor for

creditors  benefit when nothing known so far suggests that there is a

[voidable transfer] inchain. Knowledgeisastronger term than notice. A

transferee that lacks the informationnecessary to support an inference of

knowledge need not sart investigating on his own.
Bressman, 327 F.3d 229, 236-37 (interna citations omitted).

President contendsthat because Grossbard statesthat President did not know of the sdle of assets

in September, 2003 and that it did not know of the involuntary bankruptcy petition in December, 2003,
it did not have knowledge of any facts that suggested the payment it received was recoverable. The
problem with this contention is that it is directly contradicted by the ActionEmco letter atached to the

Trustee's December 15, 2005 Letter Brief. Presdent may ultimately deny thet it recelved such a letter,

11



and the Court may ultimetdy determine that the denid is credible. However, at present, it createsafactua

issue sufficient to deny summary judgemen.

CONCLUSION

As st forth a greater length above, the Cross-Motion by President is denied.
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