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PROCEDURAL HISTORY

The debtor, Centra Jersey Airport filed a voluntary Chapter 11 petition on March 12,

2002. The parties first appeared before the court on March 18, 2002 on a Motion to Dismiss
filed by the Bauer group, a Retention Motion and a Cash Collaterd Order. The retention motion
was granted and the use of cash collaterad was dlowed. The Motion to Dismiss was adjourned
until June 12, 2002. Prior to the June 12, 2002 hearing, the Bauer group and the debtor reached
a settlement and moved for court approva of the settlement agreement.  After a hearing, wherein
the sole objector was Kenneth Pizzo, the court gpproved the settlement agreement between the

Bauer group and the debtor.

Presently before the court are severd motions. Pizzo and KSP Airport filed a Mation for
Reconsderation of the court’s approva of a settlement agreement, and a Cross-Mation to
Diamiss dleging that the debtor filed its petition in bad faith. The debtor filed a Mation to
Reect an agreement of sale between the debtor and Mr. Pizzo, pursuant to 11 U.S.C. 8§ 365 and a
Motion to Extend the exclusivity period pursuant to 11 U.S.C. § 1121(d). Pizzo filed a Motion

for Stay Relief and Abstention.

All motions and responses were timely and properly filed with the court. The court heard

ord argument on the motions on July 10, 2002 and reserved decison.

JURISDICTION

The court has jurisdiction over the ingtant matter pursuant to 28 U.S.C. § 1334 and 28

U.S.C.8 157. Venueisproperly inthisdistrict pursuant to 28 U.S.C. § 1408.



FACTS
The debtor in possesson, Central Jersey Airport Services LLC [*CJA”] owns and
operates an arport which is located on gpproximady 123 acres of land in Hillsborough
Township, Somerset County, New Jersey. The airport aso owns machinery and equipment used

inits operations. Approximately 37,000 take offs and landings occur at the airport each year.

Additiondly, the debtor’s property is environmentaly contaminated. Environmenta
studies were performed on the property, and the debtor prepared and continues to comply with a

remediation plan approved by the NJDEP.

CJA is organized as a Limited Liability Company and is controlled by five members,
Joseph Horner, Steven Richard, Robert Bauer, John Kerwin and Greg Egnatuk. The chapter 11
petition was filed by Horner. After the filing, Bauer, Kerwin and Egnatuk [“the Bauer Group’]
filed amotion to dismiss the petition dleging that Horner did not have corporate authority to file
the petition. The motion was amicably resolved amongst the debtor’'s managing members

pursuant to a settlement agreement approved by the court.

Pursuant to the settlement agreement, Bauer holds a note secured by the debtor’ s property
for $3,600,000 the baance of which is due in December 2002. If the note is not paid a that
time, a deed to the property will be delivered to Robert Bauer. Additiondly, the Bauer Group
and Horner settled their corporate governance differences and the Bauer Group's Motion to

Digmiss was voluntarily withdrawn.

Kenneth Pizzo objected to the settlement agreement between CJA and the Bauer Group.

Pizzo's objections stem from an agreement of sdle for the debtor’ s property executed on or about



December 30, 1998. Subsequent to the agreement, Pizzo assigned dl hisright title and interest
in the debtor’ s property to KSP Airport Development Group [“KSP’]. Pizzo sought to purchase
the property for resdentia and possibly commercid development. The purchase price for the
property was to be determined by the number of approved market units to be built on the
premises. The number of units to be built was subject to land development approvals. The
agreement of sde st the purchase price by multiplying the per unit purchase price times the

number of approved units, with a minimum purchase price of $5,000,000.

Under the agreement, KSP would pay a deposit of $600,000 and an additiona $1,900,000
upon the debtor’s compliance with the remediation plan. The sde agreement contained many

other stipulations requiring performance by both CJA and KSP.

On or about January 2, 2002, KSP initiated state court proceedings against the debtor
seeking specific performance of the sale agreement. As a result of the debtor’s bankruptcy

filing, the Sate court proceedings were stayed on March 12, 2002.

DISCUSSION

On Jduly 10, 2002, the court held a hearing wherein KSP argued for dismissa of the
debtor’s Chapter 11 petition on the grounds that the petition was filed in bad fath, or in the

dterndtive for stay relief to proceed with its state court actions for specific performance.

Bad Faith
Section 1112(b) affords the court the discretion to dismiss or convert a bankruptcy case,
after anotice and hearing “for cause”. 11 U.S.C. 81112(b). The code provides a non exclusive

list of ten factors which congitute cause. See 11 U.S.C. 8§1112(b)(1)-(10). The legidative



history of section 1112(b) explains that courts are afforded the discretion to dismiss a case when
doing so isin the best interests of creditors.  “The court will be able to consider other factors as

they arise, and to use its equitable powers to reach an appropriate result in individua cases.”

H.R. Rep. No. 595, 95th Cong., 1t Sess. 405-06 (1977).

Courts dismissing Chapter 11 cases for “bad faith” have done so based on a combination

of factors.] Asthe Third Circuit noted in SGL Carbon, “courts have not been unanimous about

what congtitutes good faith in the Chapter 11 filing context.” In re SGL Carbon, 200 F.3d 154,

165 (3d cir. 1999), dting In re Trident, 52 F.3d 127, 131 (6th Cir. 1995)(conddering eight

factors for good fath condgderation); In _re Marsch, 36 F.3d 825,828-29 (9th Cir.
199M)(explaining differing approaches to a good fath finding.)(further citations omitted.).
Accordingly, the Third Circuit adopted a “totdity of facts and circumstances’ approach in

andlyzing the good faith requirement. In re SGL Carbon, 200 F.3d 154, 165 (3d Cir. 1999),

citing In re Trident 52 F.3d 127,131 (6th Cir. 1995); In re Marsch, 36 F.3d 825, 828-29(9th Cir.

1994)(further citations omitted).

Movant seeks a dismissal of debtor’s Chapter 11 petition on the grounds that the petition
was filed in bad faith. Movant argues that the petition was filed in bad faith because 1.) asde
from indgders, the debtor has approximately $23,000 in unsecured debt, 2.) the case involves a
two party dispute between the debtor and KSP, 3.) the petition was filed “on the hedls’ of KSP's
filing of its state court action for specific performance, and 4.) the sole purpose of the debtor’'s

filing was to rgject the Pizzo contract.



Regarding movant’s factud contentions, on its petition, the debtor lists assets totaling
$7,000,000 and liabilities totaling $3,000,000, of which approximately $874,000 is unsecured
debt. KSP's argument that there is roughly $23,000 in unsecured debt is unavailing. Whether
the $874,000 in unsecured debt is owed to the debtor’'s affiliates and managing members is
irrdevant, as it is gill indebtedness for which the debtor is liable. Clearly, the debtor is an

eligible debtor under 11 U.S.C. § 109.

Equdly unpersuasive is KSP's argument that the case represents a two party dispute.
The debtor’ s petition lists two other state court actions involving parties other than KSP, and the
court’slist of creditors contains 13 creditors, not including Pizzo and KSP Airport Devel opment
Group. The court finds that this case involves multiple parties and creditors, and cannot be

characterized as atwo party dispute.

A further congderation for the court is the fact that the debtor was solvent at the time of
itsfiling. As dated above, onit’s petition, the debtor lists assets totaling 7 million and liabilities
of only 3 million. This factor, however, is not controlling in the court’s determination for severa
reasons. Firg, a careful reading of 11 U.S.C. § 109 reved's no requirement of insolvency for the
filing of a Chapter 11 proceeding. Second, case law, as well, clearly establishes that a debtor

need not be insolvent a the time of filing. 1n re SGL Carbon, 200 F.3d at 163, dting In re The

Bible Speaks, 65 B.R. 415, 424 (Bankr. D. Mass. 1986); In re Taledega Steaks, Inc., 50 B.R. 42,

44 (Bankr. N.D. Ala. 1985).

Third, it must be pointed out thet the airline industry as awhole is experiencing financid

difficulties and there is no reason that a debtor arport which seeks the protection of the



bankruptcy court to prevent further financid distress should not be permitted to reorganize. At
the hearing on these motions, the debtor presented evidence that the State of New Jersey is
taking steps to continue the operations of smaler airports, like Central Jersey Airport, because
they facilitate business operations throughout the State. Based on the public policy of the state
in facilitating businesses through accessibility to smdler arports throughout the stete, and the
financia digtress of the airport industry as awhole, the debtor has a legitimate and valid purpose
for seeking the protection of the bankruptcy laws regardless of its solvency at the time of filing.
KSP assarts that the petition was filed in bad faith because it was filed a the same time
that Pizzo sought specific performance of the sale agreement in State court.  As such, movant
suggests that the debtor filed its petition solely to reject the Pizzo contract.  Movant cited case
law holding that where a debtor filed a Chapter 11 petition for the sole purpose of reecting an
executory contract, there was sufficient evidence of bad faith to warrant dismissa. In re

Silberkraus, 253 B.R. 890 (Bankr. C.D. Calif. 2000).

At the hearing, the debtor cited cases holding that where a debtor filed a Chapter 11
petition solely for the purpose of rgjecting an executory contract, that alone was not sufficient to

warrant dismissal based on bad faith. InreW & L Assoc., Inc., 71 B.R. 962 ( Bankr. E.D. Pa

1987); In re Wells, 227 B.R. 553 (Bankr. M.D. Fla. 1998). Although there exists conflicting
case law among the Bankruptcy Courts, this court is bound by the Third Circuit's mandate that
bad faith dismissl is a fact intensve analys's, which should be decided on the totdity of the
circumstances, and not solely on the basis of one or more of the Trident factors. See In re SGL

Carbon, 200 F.3d 154.

Congdering the totality of facts and circumstances in this case, the court cannot make a



finding that the debtor filed its Chapter 11 petition in bad faith. Since the filing, the debtor has
demongtrated a good faith effort in restructuring its business. Since the petition date, the debtor
resolved issues of corporate governance amongst its managing members, restructured its secured
debt on the property, and entered into a consent agreement with one of its unsecured creditors.

The debtors actions post petition evidence the debtors legitimate efforts to reorgani ze.

The court finds that: 1.) the case is not a two party dispute, as the debtor has at least
thirteen creditors other than movants, 2.) the debtor is legitimately negotiating with its creditors,
as evidenced by its post-petition settlement with its secured creditor, Robert Bauer; aswdl as a
post-petition consent agreement with an unsecured creditor, the Estate of John Coleman; 3.) the
debtor has a reasonable probability of successful reorganization, based upon counsd’s
representation that a chapter 11 plan is in preparation and amost completed; and 4.) based on
policy reasons, the debtor has a legitimate and valid purpose for seeking the protection of the
bankruptcy laws. This court finds that the debtor’s petition was filed in good faith and movant's

Motion to Dismiss pursuant to 1112(b) is denied.

M otion for Reconsider ation

Rule 59(e) sats forth the standards controlling a motion for reconsderation. A court
should grant a motion for reconsderation when the moving party shows one of three instances;
(2) there is newly available evidence, (2) there is an intervening change in the controlling law;
or, (3) thereis a need to correct a clear error of law or prevent manifest injustice. North River

Ins. Co. v. CIGNA Reinsurance Co., 52 F.3d 1194, 1218 (3d Cir. 1995); Lony v. E.I. DuPont de

Nemours & Co., 935 F.2d 604, 608 (3d Cir. 1991).




Pizzo moves for reconsderation of the approva of the settlement between the debtor and
the debtor's sole secured creditor, Robert Bauer.  The settlement agreement between the
debtor’'s managing members was approved by this court on June 12, 2002. Movant asserts
recondderation is warranted, in this ingance to prevent or clarify a manifest error of law.
Specificaly, movant argues that the court either was unaware of or misconstrued three facts: 1.)
that the mortgage to the Bauer group was in default, 2.) that the Bauer group had filed a stay

relief motion and 3.) that the court misruled on the release to Bauer, which movant argues is

preciuded by the Third Circuit's opinion in Continental Airlines.2

At the June 12, 2002 hearing, the court carefully reviewed and analyzed the requiste
criteriafrom In re Martin, 91 F.3d 389 (3d Cir. 1996), in agpproving the settlement agreement
between the debtor and the Bauer group. The court’s conclusions were not based on the facts
that the Bauer group mortgage was in default, nor that the Bauer group moved for stay rdief. In
a discusson on the vaue of the property, the court stated that a “property in foreclosure or
potentidly under foreclosure . . .” recognizing that the debtor's property was not yet in
foreclosure proceedings.  To the extent that the court misstated these facts, there was no clear

error of law, as these facts were not outcome determinative.

“A motion for reconsderation is not appropriate where the matter to be reconsdered
would not reasonably have dtered the result previoudy reached by the court.” Somerville v.
Snyder, No. 98-219-GMS, 2002 U.S. Dist. LEXIS 2030 (D. Del. Feb. 4, 2002), citing, Brambles

USA, Inc., v. Blocker, 735 F. Supp. 1239, 1240 (D. Del. 1990).

Additiondly, the releases in the settlement are consstent with precedent.  As this court



previoudy noted in, In re Arrowmill Development Corp., 211 B.R. 497 (Bankr. D.N.J. 1997),

“voluntary consensua releases are permissible in bankruptcy cases.”
The release provides:

[a]ll partiesto the within Stipulation agree that the within stipulation shall include and

resolve any and dl cdams between them. Thus to the extent that the Bauer group
receives the settlement amount, same shdl bein full satisfaction of dl daims againg the
debtor and Horner. Further to the extent that Bauer receives the property, same shdl be
in full satisfeaction of dl clams againg the debtor and Horner.” [Exhibit “A” to Order
Approving Settlement, p.5 7.].

The settlement at issue resolves claims between the Bauer group and Horner, and as such
is a voluntary release between two parties, and 11 U.S.C. 8§ 524(¢€) is not implicated. Because
524(e) does not come into play in this matter, the Continental requirements of fairness and

necessity in releases to non-debtors, are ingpplicable. In re Continental Airlines, 203 F.3d 203

(3d Cir. 2000). Even if the factors were applicable, they are met. The fairness dement is met
because Horner is providing consideration for the release from the Bauer group. In exchange for
arelease from liability, Horner either needs to pay the fixed secured clam of 3.6 million dollars
to the Bauer group, or he will be required to turn over title to the property. The necessity
element is met by virtue of the fact that the parties involved are members of the debtor entity,
and as such any liability on their part would be born by the estate. As such, the releases

questioned by movant are consstent with both the Bankruptcy Code and Third Circuit precedent.

M otion to Reject Agreement of Sale

The debtor seeks to regect the Agreement of Sale between CJA and KSP. The
Bankruptcy code provides that the trustee or debtor in possesson , “subject to the court's
gpprova, may assume or reject any executory contract or unexpired lease of the debtor.” 11

U.S.C. § 365(a). Although the code does not provide the standard to be applied in determining



the propriety of the trustee or DIP's decison, most Circuits, including the Third Circuit have

adopted the business judgment test. 1n re Sharon Steel Corp., 872 F.2d 36 (3d Cir. 1989), Inre

Orion Pictures Corp., 4 F.3d 1095 (2d Cir. 1993). In Orion, the Second Circuit explained that

the role of the bankruptcy court, in the assumption/rgection process “is as an overseer of the
wisdom with which the bankruptcy estat€' s property is being managed by the DIP.” In re Orion

Pictures Corp., 4 F.3d at 1099.

To satisfy the test, the trustee or debtor in possession needs to establish that rejection will

benefit the estate. In re Sharon Steel Corp., 872 F.2d 36 (3d Cir. 1989). Once the debtor meets

its burden, the non debtor party bears the burden of proving that the debtor’s decison derives

from bad faith, whim or caprice. 1n re Audra John Corp., 140 B.R. 752, 759 (Bankr. D. Minn.

1992).

The debtor asserts that the estate will benefit from reecting the contract in two ways.
Fird, the debtor asserts that in rgecting the contract, the debtor has a good chance of sdlling the
property & a higher price. The minimum contract sde price is 5 million dollars, and the debtor
has an appraisal of the property, from three years ago valuing the property at 7 million. Second,
the sale agreement places burdensome requirements on the debtor, wherein the debtor must await
necessary gpprovas which may take many months or even years. Regection of the agreement

eliminates the debtor’ s onerous obligations.

In response, movant questions the gppraisa of three years ago and argues that the debtor
has not met its burden of demondirating that the estate will benefit from reecting the contract.

As was noted at the hearing, however, the vaue of property within the state of New Jersey has



continually increased. As such, the court finds that the debtor has met its burden of showing that
the estate will benefit from rejection of the Pizzo sde agreement. The fact that the estate may be
entitled to an additiond 2 million dollars is a compelling demondtration of gains for the edtate.
Most importantly, the debtor can reasonably take such a business risk if in its sound business

judgment, it is worth the risk.

Movant can rebut the debtor’s showing of benefit to the estate by a showing of bad faith,
whim or caprice. As discussed above, the court finds that the debtor filed its petition in good

faith, and no evidence showing whim or caprice was submitted to the court.

Motion for Extension of Timeto File a Disclosur e Statement

The debtor moves pursuant to 11 U.S.C. § 1121(d) for an extension of timeto fileits plan
of reorganization. In accordance with 11 U.S.C. § 1121(b), only a debtor may file a plan within
120 days of the petition date. Additiondly, 11 U.S.C.8 1121(d) affords the debtor an
opportunity to request an extension of time within which to file its plan of reorganization. Such

an extenson may be granted by the bankruptcy court for cause after notice and a hearing.

While the granting or denid of such arequest is within the discretion of the bankruptcy
court, the moving party bears the burden of proving that “cause’ exigts judtifying the grant of an

extenson. In re Service Merchandise Co. Inc., 256 B.R. 744, 751 ( Bankr. M.D. Tenn. 2000).

Inre Geriatrics Nurang Home, 187 B.R. 128, 131 (Bankr. D.N.J. 1995). In making this

determination courts have consdered the following factors: 1.) the Sze and complexity of the
case, 2.) the necessity of sufficient time to negotiate and prepare adequate information, 3.) the

exisgience of good faith progress, 4.) whether the debtor is paying its debts as it becomes due, 5.)



whether the debtor has demonstrated reasonable prospects for filing a viable plan, 6.) whether
the debtor has made progress negotiating with creditors, 7.) the length of time a case has been
pending, 8.) whether the debtor is seeking an extension to pressure creditors, and 9.) whether or

not unresolved contingencies exist.  In re Service Merchandise Co., 256 B.R. 744, 751 ( Bankr.

M.D. Tenn. 2000); In re Cresent Mfg., 122 B.R. 979, 982 (Bankr. N.D. Ohio 1990); In re

McLean Indus. Inc., 87 B.R. 830, 834 (Bankr. S.D.N.Y. 1987).

At the hearing, the debtor asserted that a plan is not only viable, in this case, but isdmost
completed. As discussed above, the debtor is making sufficient progress in this case in reaching
negotiations with its creditors. As such, the court grants the debtor a thirty day extenson from

the date of this opinion within which to file its plan of reorganization.

Motion for Stay Relief or Abstention

Lagtly, KSP moves for stay rdlief and abstention to proceed with its state court action.
Movant requests that the Bankruptcy court abstain from hearing the breach of contract issues and

permit movant to proceed with their state court action.

Section 1334 provides for mandatory and permissve abgention. Abgention is
mandatory in matters where the bankruptcy court lacks jurisdiction. 28 U.S.C. § 1334(c)(2).
Bankruptcy court jurisdiction exists when a proceeding may impact on “the debtor’s rights,
ligbilities, options or freedom of action” or the “handling and adminigtration of the bankruptcy

estate” In re Marcus Hook Development Park, Inc., 943 F.2d 261, 264 (3d Cir. 1991), quoting,

In re Smith, 866 F.2d 576, 580 (3d Cir. 1989). In the instant matter, the dispute between KSP
and CJA involves property of the debtor. KSP's clams in state court directly impact CJA’s

options regarding the property. If KSP were granted specific performance, then the debtor



would no longer be capable of carrying out its dally operations. As such, the bankruptcy court

has jurisdiction and mandatory abstention isingppropriate.

Pursuant to 28 U.S.C. § 1334(c)(1), permissive abstention is within the sound discretion

of the bankruptcy judge. In re Asousa Partnership, 264 B.R. 376, 391 (Bankr. E.D. Pa. 2001).

In determining whether permissve abgtention is gppropriate, courts look to many factors,

induding:
1.) the presence in the proceeding of non debtor parties,
2.) the extent to which state law issues predominate;
3.) the unsettled nature of the gpplicable Sate law;
4.) the presence of arelated proceeding commenced in Sate court;
5.) the jurisdictiond basis, if any, other 28 U.S.C. § 1334;
6.) the degree of relatedness or remoteness of the proceeding to the main bankruptcy

7.) the substance rather than the form of an asserted “core’ proceeding;

8.) thefeashility of severing Sate law clams from core bankruptcy mattersto alow
judgments to be entered in state court without enforcement left to the bankruptcy court;
9.) the effect or lack thereof on the efficient adminidiration of the estate if a court
recommends abstention;

10.) the existence of aright to ajury trid;

11.) the burden on the bankruptcy court’s docket; and

12)) the likelihood that the commencement of the proceeding in bankruptcy court
involves forum shopping by one of the parties.

In re Chicago, Milwaukee, &. Paul & Pacific RR Co., 6 F.3d 1184, 1189 (7'[h Cir. 1993); Inre
Eastport Assoc., 935 F.2d 1071 (9th Cir. 1991).

Regarding the above factors, non debtor parties are not present in this proceeding, state
law is settled and the state law issues do not predominate. Additionaly, the state law issues are
directly related to the bankruptcy proceeding, because the state law claim involves property of

the debtor. As such, it would not be feasble to sever the state law claims.



Moreover, the state action seeks a non jury remedy, there is no forum shopping by the
debtor, and the bankruptcy court’s docket is not burdened. Based on the above, permissive

abstention is not warranted.

CONCLUSION

In conclusion, and basad on the above discussion, the court finds the following:
1.) The debtor’s petition was filed in good faith, and the movant’s Cross-Motion to Dismiss is
DENIED,
2.) The debtor has met its burden of demondrating that rgection of the Agreement of Sde
between the debtor and Pizzo will benefit the estate, as such, the debtor’s motion to reject the
agreement of sale pursuant to 11 U.S.C. § 365is GRANTED;
3.) KSP sMoation for Reconsderation isDENIED;
4.)The debtor's Motion to Extend the exclugvity period is GRANTED; the debtor is afforded
thirty days from the date of this order within which to file its plan;
5.) KSP smotion for Stay Relief isDENIED;
6.) KSP' s Motion for Abstention isDENIED.

Counsel for the debtor will submit an appropriate order within ten days of the date of this
order.

BY ORDER OF THE COURT:

DATE: WILLIAM H. GINDIN
UNITED STATESBANKRUPTCY JUDGE
1 In, In re Trident, the Fifth Circuit noted, “[w]hile no single fact is dispositive, courts have

found the following factors meaningful in evaluating an organizationd debtor’s good faith:
(2) the debtor has one asset;



(2) the pre-petition conduct of the debtor has been improper;

(3) there are only afew unsecured creditors,;

(4) the debtor’ s property has been posted for foreclosure, and the debtor has been unsuccessful in
defending againgt the foreclosure in Sate court;

(5) the debtor and one creditor have proceeded to a standdtill in state court litigation, and the
debtor has lost or has been required to post a bond which it cannot afford;

(6) thefiling of the petition effectively alows the debtor to evade court orders;

(7) the debtor has no ongoing business or employees, and

(8) the lack of possibility of reorganization.

In re Trident, 52 F.3d 127, 131 (6t Cir. 1995) diting In re Laguana Assoc. Ltd. Partnership, 30
F.3d 734, 738 (6t Cir. 1994)(citations omitted).

2 |n, In re Continental Airlines, 203 F.3d 203 (3d Cir. 2000), the Third Circuit held that
releases to non debtors in Chapter 11 plans of reorganization must meet two standards to be
vaid: fairness and necessity.




