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Before the Court is a Summary Judgnent Mdtion by the
Def endant, Eugene Mulvihill ("Mulvihill"™), against the Plaintiff,
Robert G bbons, Trustee in Bankruptcy for Princeton-New York
| nvestors Inc. and Seasons Resorts, Inc. The Defendant bases his
notion on the theories of election of renedies, judicial estoppel,
and res judicata, claimng that the ternms of a certain Settlenent
Order require that sunmmary judgnment be granted in favor of
Mul vi hil'l. Def endant, First Union National Bank f/k/a First
Fidelity Bank, N.A., joins in the notion. In opposition to the
notion, Plaintiff argues that the notion is unsupported by the
Settlement Order, relevant case |law, and statutory provisions. A
hearing on this notion was held on Septenber 28, 2000. The
foll owi ng constitutes this Court's findings of fact and concl usi ons
of | aw.

FACTS

Prior to filing a petition for relief, Princeton-New York
| nvestors, Inc. ("Princeton") financed the acquisition of certain
real estate through a $6, 000,000 nortgage loan fromFirst Fidelity

Bank, N. A.,, now known as First Union National Bank. See G bbons

v. First Fidelity Bank, N.A. (In re Princeton-New York |Investors,

Inc.), 199 B.R 285, 288 (Bankr. D.N.J. 1996), aff’'d, 219 B.R 55
(D.N.J. 1998).

On August 12, 1994, Princeton and its whol |l y-owned subsi di ary,
Seasons Resorts, Inc., (collectively, "Debtors") filed separate
petitions for relief under Chapter 11 of the United States
Bankruptcy Code. See id. at 289.



On Cctober 6, 1994, Robert P. G bbons was appoi nted Chapter 11
Trustee for Debtors. See id. By Order dated March 11, 1999, the
Chapter 11 cases were converted to Chapter 7 cases. On or about
March 25, 1999, Robert P. G bbons was appointed as the interim
Chapter 7 trustee in both Chapter 7 cases.’

The Trustee filed the initial Conplaint in this nmatter on
Cctober 6, 1995. The Conpl aint was anmended on June 19, 1996. In
t he Anmended Conpl aint ("Conplaint”), the Plaintiff alleges that, on
Sept enber 1, 1988, wul vi hi l 1, along wth Robert Brennan
("Brennan"), and Robert Hol uba and Stanl ey Hol uba ("the Hol ubas"),
i ncorporated Princeton-New York Investors, Inc. ("Princeton") and
purchased a hotel property, the forner Playboy Hotel property in
Vernon, New Jersey, consisting of a 678 roomhotel situated on 577
acres of land, including a 27 hole golf course. The financing was
provided in part by a $6,000,000 first nmortgage |oan from First
Fidelity Bank, N.A ("First Fidelity"), now known as First Union
Nat i onal Bank ("First Union"), which was personally guaranteed by
Mul vihill, Brennan, and the Hol ubas. On Novenber 14, 1990,
Princeton sold a golf course and adjacent |and to an investor for

t he anmount of $20, 000, 000. Pursuant to that transaction, the

On October 23, 2000, the United States Trustee filed a Report of Election of Chapter 7
Trustee in both cases. In that report, the United States Trustee states that: “1n Seasons, creditors
seeking to elect atrustee failed to meet the requirements of § 702(a) and therefore, Mr. Gibbons
shall remain as the trustee pursuant to 8§ 702(d).” 1d. The report further states: “In Princeton,
creditors seeking to elect Mr. [Gary] Marks [Esg.] met the requirements of § 702(a), and
therefore, the court should enter the proposed Order Approving Election of Trustee.” Asof the
date of this Opinion, there is an Objection to the Report of Election and Request for Hearing filed
on November 1, 2000 by Robert P. Gibbons, Interim Trustee for Princeton. Hearings shall
proceed separately on this matter.



Plaintiff alleges that $4,000,000 of the sale proceeds were
all ocated toward the paynent and satisfaction of, not Princeton’s
i ndebt edness to First Fidelity, but the indebtedness of other non-
debtor obligations to First Fidelity. Milvihill allegedly served
as a director and chi ef executive officer of Princeton, and t hrough
this position, it is alleged, he was able to effectuate this
transaction wthout the know edge or <consent of Princeton’s
creditors.

Mul vi hill remained in control of Princeton until April 1991,
when the Harriman fam |y purchased Princeton’s conmon stock. By
July 27, 1994, $4,200,000 was due on the First Fidelity | oan, and
the loan was in default. Thereafter, it is alleged, Milvihill
created AHC, Inc. ("AHC') for the purpose of acquiring the First
Fidelity loan. On July 27, 1994, approximately two weeks before
the debtors filed their petitions, AHC purchased First Fidelity's
rights to the loan and security agreenent with Princeton for
$3, 500, 000, despite the outstanding principal bal ance of
$4, 200, 000. Consequently, First Fidelity released the principals
of Princeton fromtheir personal guarantees.

Subsequently, the Trustee filed the initial Conplaint on
Cctober 6, 1995 and a Second Amended Conpl aint on June 19, 1996.
In Counts One and Two of the Amended Conplaint ("Conplaint"),
Plaintiff alleges that the transfer to Milvihill constitutes a
voi dabl e fraudul ent conveyance pursuant to 11 U. S.C. 8 544 and the
New Jersey Fraudul ent Transfer Act ("NJFTA"), encoded at N.J.S. A

8§ 25:2-1, et seq. Accordingly, Plaintiff requests that the Court:



(1) nullify and set aside First Fidelity' s application of the
$4, 000, 000 fromthe sale of Princeton’s golf course to the debts of
non-debtors, (2) direct First Fidelity toreturn to the debtor the
$4, 000,000 with interest, (3) award damages agai nst the defendants,
including Mulvihill, to the extent they benefitted from the
i mproper application of Princeton’s nonies, and (4) award counsel
fees and costs. In Counts Three, Four, and Five, the Plaintiff
seeks to have the Court: (1) declare that AHC is not a secured
creditor of Princeton, (2) direct that the AHC nortgage be
canceled, (3) transfer to plaintiff the secured claim allegedly
held by AHC, or alternatively, subordinate AHC s claim to the
clainms of Princeton’s unsecured creditors, and (4) award counsel
fees and costs.

In Cctober 1998, the Trustee filed a notion for entry of an
order approving a certain Settlenent that resolved certain
di sputes. The Settlenent Order ("Settlenment Order") was approved
and entered by this Court on Decenber 10, 1998. The Settl enent
Order provided in relevant part:

1. The settlement between Robert P. G bbons and
Sovereign, described in the Term Sheet and Verified
Application, except as nodified by this Oder, is
approved. However, the Trustee's request in the
Verified Application for a carve-out from the
Excess Renmi ni ng Proceeds is denied.

2. Sovereign and the Trustee expressly reserve all
rights and causes of action each nay have agai nst
ot her persons, including AHC, First Union, Chicago
Title Insurance Conpany, dd Republic National
Titl e I nsurance Conpany, Mhawk Titl e Conpany, Gene
Mul vi hill, and the Harriman Interests, and agai nst
parties in the following Adversary Proceedings

currently pending in the united States Bankruptcy
Court for the District of New Jersey: (i) Robert P.



G bbons v. Robert Holuba, et al., Adversary
Proceedi ng Nunber 95-2536; (ii) Robert P. G bbons
v. WlliamRich et al., Adversary Proceedi ng nunber
95-2535 (the "Rich Litigation"); and (iii) counts
One and Two in an adversary proceeding entitled
Robert P. G bbons v. AHC, Inc. et al., Adversary
Proceeding Nunmber 95-2826 (the "First Mrtgage
Adversary Proceeding"); provided however, the
Angel a Holuba Term Trust, Stanley J. Holuba and
Robert J. Holuba, and each of their respective
trustees, officers, relatives, affiliates and
successors reserve all rights, clainms and defenses
against the Debtors or the Trustee, and the
settlenment and this Oder are each wthout
prejudice to such rights, clainms and defenses.
Soverei gn, as successor ininterest to First Dewitt
Bank, is the absolute assignee and holder of a
nortgage note in the principal amunt of Six
MIllion Dollars given by Princeton to First Union
on Septenmber 1, 1988 (the "Princeton Mortgage
Not e") .

Except as set forth in § 8 hereof, Sovereign, as
successor in interest to First Dewitt Bank, is the
absol ut e assi gnee and hol der of a nortgage gi ven by
Princeton to First Union on Septenber 1, 1988 to
secure the Princeton Mrtgage Note (the "First
Mor t gage") .

The First Mortgage was, prior to the Trustee’s sale
pursuant to 11 U.S.C. 8 363, avalid first priority
lien and nortgage on the approximately 42.77 acre
parcel of real property |located in Vernon Townshi p,
New Jersey owned by Princeton on which the Seasons
Resort & Conference Center is |located (the "Hotel
Property”), and is now a valid first priority lien
and nortgage on the Renai ning Proceeds (except to
the extent partially avoided and preserved for the
benefit of the estates in § 8 of this Order).
Remai ni ng Proceeds shall nean the proceeds of the
Trustee’'s sale pursuant to 11 U S.C. 8§ 363 of the
Hot el Property less disbursenents nmade in
accordance wth the Bankruptcy Court’s Oders
entered on Novenber 25, 1997 and Decenber 7, 1997
in which the Trustee was authorized to disburse
approxi mately $6,200,000 to: (i) holders of tax
claimse and tax lien certificates; (ii) certain
pr of essi onal s; and (iii) Seasons | nvest nent
Corporation and AFP Financial Corp., tw post-
petition | enders.

Sovereign’s interest in the Hotel Property and
Renmai ni ng Proceeds (except to the extent partially
avoi ded and preserved for the benefit of the




10.

11.

estates in T 8 of this Oder) by virtue of the
Princeton Mortgage Note and the First Mrtgage, is
free and <clear of any defense, of fset or
counterclaim by the Debtors’ Estates and any
creditor or any person. Al other [|iens,
encunbrances and cl ains of any kind and hel d by any
person are divested fromthe Renaining Proceeds.
The Trustee shall disburse to Sovereign from the
Remai ni ng Proceeds the sum of $1,100,000 free of
any claim offset or deduction of any nature
asserted by any entity. Any potion of the
Remai ni ng Proceeds in excess of the $1,100,000 to
be paid to Sovereign is defined as the "Excess
Renmai ni ng Proceeds”.

Sovereign’s right, title and interest in the Excess
Renmai ni ng Proceeds is: (i) avoided by the Trustee
and transferred to and preserved for the benefit of
the Debtors’ Estates pursuant to 11 U S.C. § 544,
N.J.S.A 25:2-1 and 25:2-2 and 11 U S.C. § 551;
and/or (ii) equitably subordinated and transferred
to the Debtors’ Estates pursuant to 11 US. C 8§
510(c).

Counts Three, Four and Five of the First Mrtgage
Adversary Proceeding are dism ssed with prejudice
and as to AHC only, Counts One and Two of the First
Mort gage Adversary proceeding also are dism ssed
with prejudice. The Trustee may continue to
prosecute the First Mrtgage Adversary Proceeding
agai nst First Union and Mulvihill as to all matters
in t he First and Second Count s only.
Not wi t hstandi ng anything in this Order or the Term
Sheet to the contrary, First Union’s and
Mul vihill’s right to nove to dism ss first Mrtgage
Adversary Proceeding shall not in any way be
prejudiced by the entry of this Oder, nor shal
the entry of this Oder be deenmed to be any
determination of the right or ability of the
Trustee to continue to prosecute the First Mrtgage
Adversary Proceeding as against First Union or
Mul vi hi l].

The adversary proceedi ng entitled AHC .
Mount ai nvi ew Resorts Associates et al., Adversary
Proceeding Nunber 95-2520, is dismssed wth
prejudice and w thout costs to any party; except
that the dismssal of the adversary proceeding
shall not preclude any party to the adversary
proceeding fromrefiling against another party to
t he adversary proceeding in personam countercl ai ns
or cross clainms previously filed in the adversary
pr oceedi ng.

The Trustee’s interest in the Excess Renaining



Proceeds does not constitute a lien on the so-
call ed "Tandem Roons"; provided, however, subject
to the rights of Sovereign set forth in this O der,
the Trustee does not waive or release any claimto
t he Tandem Roons, as such clains are nore fully set
forth in the Rich Litigation.

12. To the extent the automatic stay is applicable,
Sovereign is granted relief fromthe automatic stay
provi si ons of section 362 of the Bankruptcy Code to
permt Sovereign to foreclose the First Mrtgage
agai nst the Tandem Roons.

13. Sovereign shall dismiss wth prejudice the
Soverei gn Appeal . Each party shall bear its own
costs associated with the Soverei gn Appeal .

14. Sovereign shall assign to the Trustee wthout
recourse, representation or warranty of any Kkind,
any lien it holds or may claim to hold, now

existing or hereafter arising, in any personality
of the Debtors’ Estates.

15. Sovereign shall be entitled to assert a general
unsecured clai magainst Princeton’s estate for the
difference between the anobunts due and ow ng
Sovereign pursuant to the ternms of the Princeton
Mortgage Note and the anmount of cash (i.e.,
$1, 100, 000) to be received by Sovereign from the
Debtors’ Estates pursuant to this O der.

16. This Order and the settl enent shall be bindi ng upon
the Trustee, the Debtors’ Estates, all creditors,
parties in interest, claim holders of or against
the Debtors’ Estates, Sovereign, and any successor
or assign of the foregoing, including, but not
limted to any subsequently appointed Chapter 7
Trustee; provided however, the entry of this O der
shall not be binding upon nor prejudice, affect,
release or Ilimt any rights, clains or defenses of
(a) Chicago Title Insurance Conpany to clains of
Sovereign in respect of the title insurance policy
Chicago Title issued to Sovereign' s predecessor
First DeWtt Bank or in respect of the Tax Proceeds
(as defined in Chicago Title s objection), (b) Ad
Republic Title Insurance Policy to clains of
Sovereign in respect of the title insurance policy
O d Republic issued to Sovereign' s predecessor
First DeWtt Bank or (c) the Harriman Interests in
respect of the title insurance policy referred to
in subpart (a), Tax Certificate Proceeds and/or the
Tandem Roons (as defined in the Objections filed by
the Harriman Interests dated Novenber 3, 1998).

Settl enment Order of 12/10/98 at 4-10, 9y 1-16.



Under the provisions of Paragraph N ne of the Settlenent
Order, "Counts Three, Four, and Five of the First Mortgage
Adversary Proceeding are dismssed with prejudice and as to AHC
only, Counts One and Two of the First Mdrtgage Adversary proceedi ng
al so are dism ssed with prejudice.” Pursuant to Paragraphs Seven
and Ei ght of the Settlenent Order, $1, 100, 000 of the remnaining sale
proceeds held in escrow were paid to Sovereign Bank (AHC s

assignee), and the "excess remai ni ng proceeds," or $900, 000, were
avoi ded and/or subordinated in favor of and preserved for the
benefit of the estates and paid out on account thereof to the
Tr ust ee.
Def endant’ s Motion for Summary Judgnent

The Def endant notes that the Settlenment Order di sm ssed Counts
Three, Four, and Five of the Conplaint "with prejudice.” See Bri ef
for Defendant at 3. The three dism ssed Counts sought judgnment
declaring that AHC was not a secured creditor, canceling the AHC
nortgage, and transferring all of AHC s right, if any, to the
Pl aintiff. See id. at 4. It is well-established that a
"[d]ism ssal with prejudice constitutes an adjudication of the

merits as fully and conpletely as if the order had been entered

after trial." Ganbocz v. Yelencsics, 468 F.2d 837, 840 (3d Gr.

1972) (citing Lawor v. Nat’l Screen Serv. Corp., 349 U S. 322,

327, 75 S.Ct. 865 (1955)). Therefore, the Defendant argues that
the Settlement Order "operated to adjudi cate the opposite: nanely
that AHC was a secured creditor holding a valid nortgage and

denying on the nerits any clainms of invalidity by the Plaintiff



relative thereto." Brief for Defendant at 4. The Def endant
clarifies that his position is that the Settlenment O der:

adj udi cated that the only invalidity of or
inpropriety as to the AHC nortgage was to the
extent of $900,000 and the remaining aspects
of the AHC nortgage were valid, legal and
binding on the Plaintiff. Thus the Plaintiff
voluntarily elected to limt all clains of
inpropriety as to the Fidelity and AHC
transactions to a maxi num of $900,000 for
which he [Plaintiff] has been fully paid.

Id. at 6 (enphasis in original). Accordi ngly, the Defendant
contends that he is entitled to Sunmary Judgnent because the First
and Second Counts of the Conplaint are barred under the doctrines
of election of renedies, judicial estoppel, and/or res judicata.
See id. at 8-12.

The Defendant argues that the dism ssed Third, Fourth, and
Fifth Counts of the Conplaint incorporate by reference the
all egations of the First and Second Counts as if set forth fully
t hereunder. See Conplaint at 11, 12, and 13, 1Y 32, 34, and 37.
Consequently, the Defendant argues that this Court’s Decenber 10,
1998 Order of "dismssal with prejudice” is the equivalent of a
judgnment on the nerits and operates as res judicata as to all fact
and allegations averred in the First and Second Counts of the
Complaint. See Brief for Defendant at 3, 10-12.

Plaintiff’s Reply

The Plaintiff argues that he is not precluded from pursuing
Counts One and Two of the Conpl aint for several reasons. See Brief
for Plaintiff at 5. First, the Plaintiff asserts that he can

proceed under 11 U. S.C. 8 550 because the Def endant benefitted from

10



the i nproper application of the first nortgage proceeds to satisfy
non-debtor obligations to First Fidelity. See id. at 5-8. Second,
the Plaintiff argues that the | anguage of the Settl enent Agreenent
and public policy favor the first two Counts proceeding. See id.
at 8-11. Third, the Plaintiff clains that election of renedies
does not apply because Counts One and Two do not require himto
assert an i nconsistent position as to the facts that formthe basis
of the remai ning counts. See id. at 11-14. Fourth, the Plaintiff
states that judicial estoppel does not apply to these facts. See
id. at 15-20. Fifth, the Plaintiff contends that res judi cata does
not apply because there was no final adjudication as to the
Defendant’s role in the application of the proceeds. See id. at
20- 21.
ANALYSI S

Summary Judgnent

Federal Rule of Civil Procedure 56, nade applicable to
adversary proceedi ngs by Federal Rul e of Bankruptcy Procedure 7056,
provides in relevant part that summary judgnent shall be granted
"[1]f the pleadings, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, showthat
there is no genuine issue as to any material fact and that the
nmoving party is entitled to a judgnent as a matter of law. " Fed.
R Gv. P 56(c).

The Suprene Court has explained that Federal Rule of Givil
Procedure 56(c) requires "the threshold inquiry of determning

whet her there is the need for a trial--whether, in other words,

11



there are any genui ne factual issues that properly can be resol ved
only by a finder of fact because they may reasonably be resolved in

favor of either party." Anderson v. Liberty Lobby, Inc., 477 U S.

242, 250 (1986). Therefore, "a notion for summary judgnment nust be
granted unless the party opposing the notion can adduce evi dence
whi ch, when considered in |light of that party’s burden of proof at
trial, could be the basis for a jury finding in that party’s

favor." J.E. Mamiye & Sons, Inc. v. Fidelity Bank, 813 F.2d 610,

618 (3d Cir. 1987) (citing Anderson, 477 U. S. 242 and Cel ot ex Corp.

v. Catrett, 477 U S. 317 (1986)). "‘It is true that the issue of
material fact required by Rule 56(c) to be present to entitle a
party to proceed to trial is not required to be resolved
conclusively in favor of the party asserting its factual existence;
rather, all that isrequiredis that sufficient evidence supporting
the cl ai med factual dispute be shown to require a jury or judge to
resolve the parties’ differing versions of the truth at trial.’ "

Anderson, 477 U.S. at 248-49 (quoting First Nat’'|l Bank of Arizona

v. Gties Serv. Co., 391 U S 253, 288-89 (1968)).

In considering a notion for summary judgnment, a court nust
consi der the evidence in the |ight nost favorable to the nonnoving

party. See Adickes v. S.H Kress and Co., 398 U S. 144, 158-59

(1970) (citing United States v. Diebold, Inc., 369 U S. 654, 655

(1962)).
1. Recovery fromMiltiple Entities
The Bankruptcy Code specifically allows a trustee to recover

a fraudulent transfer frommultiple entities. Section 550 provides

12



in relevant part:

(a) Except as otherwise provided in this
section, to the extent that a transfer 1is
avoi ded under section 544, 545, 547, 548, 549,
553(b), or 724(a) of this title, the trustee
may recover, for the benefit of the estate,
the property transferred, or, if the court so
orders, the value of such property, fronB

(1) the initial transferee of such

transfer or the entity for whose benefit

such transfer was nade; or

(2) any imrediate or nediate transferee

of such initial transferee.

11 U S.C. 8 550. Thisis limted by 8§ 550(d) which states, "[t]he
trustee is entitled to only a single satisfaction under subsection

(a) of this section."?

In addition, this Court has previously
found that "N J.S. A 25:2-30 does not prohibit the Trustee from
bringing a single action against all parties who nmay be liable for
fraudul ent transfers, and does not require the Trustee to choose

anong potential defendants." G bbons v. First Fidelity Bank, N. A

(In re Princeton-New York lInvestors, 1Inc.), 199 B.R 285, 291

(Bankr. D.N.J. 1996), aff’'d, 219 B.R 55 (D.N. J. 1998). Therefore,
the plaintiff is entitled to recover from any conbination of
entities, as long as there is no doubl e recovery.

In Sins v. DeArnond (In re Lendvest Mdirtgage, Inc.), 42 F.3d

1181 (9'" Cir. 1994), the court was faced with a situation simlar
to the one presently before this Court. There, the Chapter 11
Trustee was seeking to recover an allegedly preferential transfer

to the Defendants, who were investors in the Debtor. See id. at

2Section 550 of the Bankruptcy Code was amended effective October 22, 1994. See Pub.
L. 103-394, Title I, Sec. 202. Former Section 550(c) is now provided for in Section 550(d).

13



1182. The Trustee had previously settled an action with the
recipient of the nonies "that involved clains for the sane
preferential transfer.” [d. The Bankruptcy Court for the Northern
District of California dismssed the adversary proceedi ng brought
by the Trustee agai nst the Defendants, hol ding that the Defendants
were entitled to full credit for a settlenent that the Trustee
entered into with the recipient of the nonies because they were
jointly liable parties. See id. The Bankruptcy Appellate Panel
("BAP") reversed. See id. The Ninth Crcuit affirnmed the BAP
See id.

There, the bankruptcy court held that unl ess there had been a
prior notice of the settlenent to the jointly liable parties and a
judicially approved allocation of the settlenent, the jointly
liable parties may apply the entire anount of the settl enent toward
their joint liability. 1d. at 1183. The BAP reversed, hol ding that
t he bankruptcy court had the ability and an obligation to make such
an allocation after the settlenent. [d.

The Ninth Crcuit held that "‘any previous private allocation
by the settling parties is of no solace or significance to the non-
settling party who has no opportunity to be heard.”™ |[d. at 1184
(quoting the BAP). Further, the Court stated that "the bankruptcy
court must undertake an independent allocation of the settlenent
before it may conclude that the preferential transfer claim has
been conpletely or partially satisfied.”" 1d. at 1185.

In the instant case, there has been no finding as to

Mul vihill’s responsibility or participation in the allegedly

14



fraudul ent transfer. Accordingly, the Plaintiff is entitled to
pursue the first two Counts of the Conplaint in order to determ ne
the extent of Mulvihill’s liability, if any, and the damages, if
any, his alleged actions nay have caused to the estates.
1. The Language of the Settlenment O der

Furthernore, the Settlement Order specifically reserved the
right of the Plaintiff to continue to pursue his action against
First Fidelity (now First Union) and Mulvihill. See Settlenent
Order of 12/10/98 at 4 and 7, Y1 2 and 9. In general, contract
principles are used to determne the parties’ intent in a

settl enent agreenent. See United States v. ITT Continental Baking

Co., 420 U. S. 223, 238, 95 S. Ct. 926 (1975). Wen the | anguage of
the settlenment is clear and unanbiguous, there is no further

inquiry. See Western United Life Assurance Co. v. Hayden, 64 F.3d

833, 837 (3d Cir. 1995) (applying Pennsylvania |aw); County of

Morris v. Fauver, 153 N.J. 80, 103 (1998) (applying New Jersey
| aw) .

Here, the language of the Settlenent Order is unanbi guous.
Paragraph Two states in relevant part that, "Sovereign and the
Trustee expressly reserve all rights and causes of action each may
have agai nst ot her persons, including AHC, First Union, . . . [and]

Mulvihill . . ." Settlement Oder of 12/10/98 at 4, § 2.
Furt hernore, Paragraph Nine of the Settlenment O der provides:
Counts Three, Four and Five of the First
Mort gage Adversary Proceeding are dism ssed
with prejudice, and as to AHC only, Counts One

and Two of the First Mrtgage Adversary
Proceeding al so are dism ssed with prejudice.

15



The Trustee nmay continue to prosecute the
First Mrtgage Adversary Proceeding against
First Union and Mulvihill as to all matters in
t he First and Second Count s only.
Not wi t hst andi ng anything in this Oder or the
Term Sheet to the contrary, First Union’s and
Mul vihill’s right to nmove to dismss First
Mort gage Adversary Proceedi ng shall not in any
way be prejudiced by the entry of this O der,
nor shall the entry of this Order be deened to
be any determ nation of the right or ability
of the Trustee to continue to prosecute the
First Mortgage Adversary Proceedi ng as agai nst
First Union or Mulvihill.

Id. at 7, T 9. Consequently, the specific |anguage of the
Settlement Order further supports the conclusion that the Plaintiff
may proceed on the first two Counts of the Conplaint. The fact
that the Settlenment Oder also reserved Milvihill’s and First
Unions right to nove to dismss the First Mrtgage Adversary
Proceeding is not in and of itself dispositive as to the nerits of
any such noti on.
V. Election of Renedies

The doctrine of election of renmedies is a harsh doctrine which

shoul d be sparingly applied. See Newport News Shi pbuilding and Dry

Dock Co. v. Dir., Ofice of Workers' Conp. Prograns, U S. Dep’'t of

Labor, 583 F.2d 1273, 1277 (4th G r. 1978), cert. denied, 440 U S.
915, 99 S. . 1232 (1979). The rule prohibits a party, in
asserting his rights, from occupying inconsistent positions "in
relation to the facts which form the basis of his respective

remedi es.” See Abdallah v. Abdallah, 359 F.2d 170, 174 (3d Gr.

1966). Accord Deerhurst Estates v. Meadow Hones, Inc., 64 N J.

Super. 134, 146-47 (App. Div. 1960) (finding that the renedi es nust

16



be inconsistent and not just concurrent). This theory does not
prevent a party fromrelying on the sane facts as the basis for
alternate renedies, but it does bar a party from relying on a
certain state of facts as a basis of a certain renedy if
"inconsistent with and repugnant to another certain state of facts
relied upon as the basis of another remedy."” Abdallah, 359 F.2d at
174-75. See also Fineman v. Arnstrong World Indus., Inc., 980 F. 2d

171, 185-86, 218-219 (3d Cir. 1992) (allowing the plaintiff to
pursue a claimfor tortious interference with a contract agai nst a
third party after the plaintiff reached a settlenment with the ot her
party to the contract, but holding that the district court
appropriately limted the plaintiff to a single recovery for |ost
profits where the plaintiff had prem sed bothits antitrust and its
torts damages upon its loss of future profits and that plaintiff
must el ect between recovering under either tort law with any
punitive damages or under its antitrust claim with its trebled
damages) . The purposes of the rule are to prevent double
recoveries, forum shopping, and harassnment of defendants by dual

proceedi ngs. See Consol. Express, Inc. v. New York Shipping Ass’n,

Inc., 602 F.2d 494, 525 (3d Cir. 1979), vacated on other grounds,

448 U.S. 902, 100 S.Ct. 3040 (1980) (quoting Carnation Co. V.

Paci fi c West bound Conference, 383 U. S. 213, 224, 86 S.Ct. 781, 787-

788 (1966)). Cf. dark v. Associates Conmmercial Corp., 877 F.

Supp. 1439, 1449-1451 (D. Kan. 1994) (holding that a debtor’s
unsuccessful pursuit of the remedy of replevin did not foreclose

his | ater pursuing the renedy of conversion).
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In the instant case, el ection of renedi es does not apply. The
first two Counts are not inconsistent in relation to the facts
which formthe basis of Plaintiff’s respective renedies. First,
the facts relied upon for all of the Counts in the Conplaint are
i denti cal . Second, while the Settlenment Oder does, as
acknowl edged by the Trustee, to a limted extent, recognize the
status of the nortgage given by Princeton to First Fidelity, see
Brief for Plaintiff at 12, it also is not inconsistent with the
Plaintiff’s allegations that the transfer of the sale proceeds from
the golf course to First Fidelity for |oans other than the
Princeton property nortgage constituted a voidable fraudul ent
conveyance, at least in the amount of $900,000. Thus, the first
two Counts of the Conplaint, seeking an award of damages fromthe
al l eged fraudul ent conveyance, are consistent with the facts
underlying the Settlenment O der.

Consequently, the Plaintiff should be permtted to pursue
Counts One and Two in an effort to determine Mulvihill’ s liability,
if any. There would not be double recovery. Milvihill was joined
personally as a defendant, and he should not avoid personal
liability for his all eged acti ons based on the Trustee’s settl enment
wi th Sovereign. Accordingly, election of renedi es does not apply
to bar Counts One and Two of the Conplaint because "the second
remedy which is pursued following an alleged ‘election” is not
theoretically irreconcilable with the first, and does not require
a claimant to assune a position inconsistent with that which he

took in his initial quest for relief.” Newport News, 583 F.2d at
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1277 (citations omtted).
V. Judicial Estoppel

Judi ci al estoppel precludes a party from arguing a position
inconsistent with a position that the party took in a previous

proceedi ng. See Oneida Mbtor Freight, Inc. v. United Jersey Bank,

848 F.2d 414, 419 (3d Cir. 1988), cert. denied, 488 U S 967, 109

S.C. 495 (1988). Courts focus on the connection between the
litigant and the judicial systemin determ ning whether judicial

estoppel is applicable. See id. (citing Scarano v. Central

Railroad Co., 203 F.2d 510 (3d Cr. 1953)). In order for the

doctrine to apply, a two-part test nust be satisfied:

First, is the position of the party against
whom estoppel is sought inconsistent with a
position it previously asserted in the
proceedi ngs? Second, if so, did that party
assert either or both of the inconsistent
positions in bad faithBi.e., with intent to
play fast and | oose with the court?

National Utility Serv., Inc. v. Chesapeake Corp., 45 F. Supp. 2d

438, 445 (D.N.J. 1999) (citing Ryan Qperations GP. v. Santiam

M dwest Lunber Co., 81 F.3d 355, 361 (3d Cr. 1996)).

The theory of judicial estoppel is inapplicable to the facts
before the Court. As to the first part of the test, the Plaintiff
is not taking a position inconsistent with a position taken in a
prior proceeding or settlenent. In the first two Counts of the
Complaint, the Plaintiff is seeking danmages pursuant to 11 U. S.C.
8§ 544 and N.J.S. A 8§ 25:2-1, et seq. This is consistent with the
Settlement Order that specifically avoided a portion of Sovereign’s

interest in and to the funds.
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Wth regard to the second part of the test, there is no bad
faith. It has not been alleged, let alone proven, by the
Def endant. The party invoking judicial estoppel nust prove that
any inconsistent argunent was due to intentional wongdoing. See

Ryan Qperations, 81 F.3d at 362 (citations omtted). For exanple,

in National Utility, the court found a party’ s inconsistent

positions to be "suspect," however, the court concluded that the
assertion was not made in bad faith. See 45 F. Supp. 2d at 445.
"[J]udicial estoppel does not apply ‘when the prior position was
taken because of a good faith m stake rather than as part of a

schene to mslead the court.’" Ryan Operations, 81 F.3d at 362

(citations omtted). Cf. Oneida, 848 F.2d at 419 (hol ding that

judicial estoppel applied w thout expressly discussing the intent
el enent; the court found that know edge of a claimand notive for
conceal ment, coupled with an affirmative duty to disclose, were
sufficient toinfer intent). Therefore, judicial estoppel does not
prevent the Plaintiff from pursuing Counts One and Two of the
Conmplaint in order to determ ne the extent of Mulvihill s liability
for the fraudul ent transfer.
VI. Res Judicata

Bankruptcy courts enploy the common rules of res judicata.

Lewi son Bros. v. Washington Sav. Bank (In re Lewison Bros.), 162

B.R 974, 981 (Bankr. D.N. J. 1993). "The doctrine of res judicata,
now generally known as claim preclusion, bars relitigation of
causes of action that have al ready been before a court, as |long as

certain conditions are net." See Bernard Hal dane Assoc., Inc. V.
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Harvard Prof’| Group, 185 F.R D. 180, 181 (D.N.J. 1999). As this

Court stated in Lewi son Brothers, "[a]pplication of res judicata

requires: (1) a final judgnment on the nerits in a prior suit; (2)
i nvolving the sane parties or their privies; and (3) a subsequent
suit based on the sanme causes of action.” 162 B.R at 981 (citing

Purter v. Heckler, 771 F.2d 682, 690 (3d Cir. 1985); United States

v. Athlone Indus., Inc., 746 F.2d 977, 983 (3d Cir. 1984); Goel V.

Hel l er, 667 F.Supp. 144, 149-150 (D.N.J. 1987)).
The Third Circuit addressed an issue simlar to the issue

presently before the Court in Bandai Am Inc. v. Bally Mdway Maqg.

Co., 775 F.2d 70, 74 (3d Gr. 1985), cert. denied, 475 U S. 1047,

106 S.C. 1265 (1986). In that case, the plaintiff sought to
reopen the settlenment of a copyright dispute. See id. at 72. The
plaintiff’s action was brought against the other party to the
settlenment and a party which was not a party to the settlenent.
See id. The District Court for the District of New Jersey granted
sumary judgnent in favor of both defendants, "assuniing] that the
action against [the party which was not a party to the settlenent
was| barred by the settlenent and judgnment in the first action.”
Id. at 74. The Third Crcuit affirmed but on different grounds.
See id. at 75.

The Third Circuit began by stating that, "[s]ettlenent
agreenents involve claim preclusion [res judicata], not issue
preclusion [collateral estoppel].” Id. at 74 (citing United

States v. Int’l Bldg. Co., 345 U. S. 502, 505-06, 73 S.Ct. 807, 808-

09 (1953)). The court continued, "[i]n subsequent litigation
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between the parties to a settlement agreenment resulting in a
consent decree, litigation of issues resolved in the agreenent is
precluded.” 1d. (citations omtted). However, the court found
that this rule is inapplicable to a party that was not a party to
the settlenent agreenent and which party was expressly excluded
from the release that the agreenment contai ned. See id. at 75
Therefore, the court concluded that the party that was not invol ved
in the settlenment could not "use the settlenment agreement or the
judgnment as a basis for estopping [one of the parties involved in
the settlenment] frompursuing the causes of action pl eaded agai nst
it." 1d.

Accordingly, res judicata does not apply to the present case.
Al t hough, the Settlenment Order has the sanme cl ai mpreclusive force
as a judicial decree, the second elenent is not satisfied because
the Defendant was not a party to the settlenent agreenent; the
settl ement agreenment was between the Plaintiff and Sovereign. See
Bandai, 775 F.2d at 74. The Settlenment Order dism ssed Counts
Three, Four, and Five against all defendants, and Counts One and
Two agai nst AHC only. See Settlenent Order of 12/10/98 at 7, | 9.
There was no adjudication as to Milvihill or First Fidelity.
Additionally, the Settlenent Order specifically reserved both the
Plaintiff’s and Sovereign's rights against all other persons. See
id. at 4, § 2. Therefore, the Plaintiff is permtted to proceed
agai nst the remai ning defendants on Counts One and Two of the
Amended Conpl ai nt .
VII. Public Policy
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I n addition, public policy favors conprom ses and settl enents

entered into for the benefit of the estate. See Thomas v. Fallon

(In re Chicago Rapid Transit Co.), 196 F.2d 484, 490 (7'" Gr.

1952). The Supreme Court has recognized that "[i]n adm nistering
reor gani zati on proceedi ngs i n an economni cal and practical manner it
will often be wise to arrange the settlenent of clains as to which

there are substanti al and reasonabl e doubts." Protective Comm for

| ndep. Stockholders of TMI Trailer Ferry, Inc. v. Anderson, 390

U S. 414, 424, 88 S. Ct. 1157 (1968), reh’g denied, 391 U S. 909, 88

S.Ct. 1649 (1968).
CONCLUSI ON
For the foregoing reasons, Milvihill’s notion for Summary
Judgnent is hereby DEN ED. An Order in accordance with this

Opi nion shall be submtted.

ROSEMARY GAMBARDELLA, CH EF JUDGE
UNI TED STATES BANKRUPTCY COURT

DATED: Novenber 13, 2000
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